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STATEMENT OF JURISDICTION
Appellant Randi Hebertson (hereafter "lloboi ( son I I i nigs
this appeal from the decision of the Third Judicial District
nit nt ''iM

I iV o i'Mint v, state ol Utah, whon in order

dismiss inq her action was entered on January .

J >l-> I .

I his

Court has jurisdiction pursuant In Utah ii it Annotated i?7K-2aI

MM.
STATEMENT OF THE ISSUES PRESENTED /W1D
THE STANDARDS OF REVIEW
Under the facts ol this case, has Hebertson stated a claim

under Rule 17(d) oi the Utah Rules ui Civil Procedure by naming

Willowcreek Plaza as the defendant in the case?

The Appellate

Court reviews this determination under a de novo standard of
review.

Bonham v. Morgan, 788 P.2d 497 (Utah 1989).
DETERMINATIVE CONSTITUTIONAL PROVISIONS
STATUTES, ORDINANCES, RULES & REGULATIONS

The following rules are determinative in this appeal:
Rules of Civil Procedure 12:
(b) How presented.
Every defense, in law or fact, to claim for
relief in any pleading, whether a claim,
counterclaim, cross-claim, or third party
claim, shall be asserted in the responsive
pleading thereto if one is required except
that the following defenses may at the option
of the pleader be made by motion: . . . (6)
failure to state a claim upon which relief
can be granted, . . .
If, on a motion
asserting the defense numbered (6) to dismiss
for failure of the pleading to state a claim
upon which relief can be granted, matters
outside the pleading are presented to and not
excluded by the court, the motion shall be
treated as one for summary judgment and
disposed of as provided in Rule 56, and all
parties shall be given reasonable opportunity
to present all material made pertinent to
such a motion by Rule 56.
Utah Rule of Civil Procedure 17(d)
Associates may sue or be sued by common name.
When two or more persons associated in any
business either as a joint-stock company, a
partnership or other association, not a
corporation, transact such business under a
common name, whether it comprises the names
of such associates or not, they may sue or be
sued by such common name. Any judgment
obtained against the association shall bind
the joint property of all the associates in
the same manner as if all had been named
parties and had been sued upon their joint
liability. The separate property of an
individual member of the association may not
be bound by the judgment unless the member is
-2-
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named is a party and the touit a c q u n e s
jiii isdiction over the member.
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see Appendix at conclusion ol
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STATEMENT 01 1 HE CASE
'

Nature ot the Case

on December 31, 1988, Hebertson visited a business located
i the Willowcreek Plaza at 8 160 South Highland Drive in Salt
lib
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she slipped
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fell on accumulated snow and ice.
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She contacted 1 ho manager of Willowcreek Plaza within
diy

11 t< r IJ t
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Farm Insurance i
State Farm
tills.
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ir range for payment oJ her medical bill*.
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paid
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enough t > r e q u n e surgery, but State I arm refused to pay tor
addit i nil medical bills.

As the months passed and if became

evident Hebertson would need a second surgery, she cont ic t ( d
attorney.
att jrno^

m

Negotiations continued between Hebertson, through her
and state farm.

Hebertson's condition never stabilized

befoie December of 1992 to an extent that allowed for meaning till
settlement figures t ) he presented to State I arm by her
I

| i ot * 1 h<

i ] fht
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1 i 1 I i

negligence against Willowcreek PJa/a
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in fJ vember

J£ 1992,

ittomey.
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approximately a month before the statue of limitations expired.
B.

Course of the Proceeding and Disposition.

Hebertson filed her first action against Willowcreek Plaza
on November 20, 1992, before Judge Leslie A. Lewis, Civil No.
920906515.

The defendant moved to dismiss the action on the

ground that Valley Bank and Dime Savings Bank had not been served
with process in a timely manner.

The motion was granted.

Hebertson then filed the Complaint in the underlying action
in this case, Civil No. 930905385, before Judge John Rokich.

The

case was for the same personal injury previously filed before
Judge Lewis.

Hebertson served Valley Bank & Trust Company in a

timely manner and its counsel again moved to dismiss on the basis
that Valley Bank and Dime Savings were not doing business as
Willowcreek Plaza and that they could not be sued by that common
name.

The issue was briefed and the trial court entered its

order on January 28, 1994, granting the defendant's Motion to
Dismiss and dismissing the case.

A copy of the Court's minute

entry and Order are attached as Exhibits "A" and "B" respectively
to this brief.

Hebertson filed her Notice of Appeal on February

24, 1994.
C.
1.

Statement of Facts

In December, 1984, Valley Bank & Trust Company made a

$3,500,000.00 construction loan to Willowcreek Shopping Village,
Ltd., a limited partnership, for the construction of the

-4-

Willowcreek Plaza office complex.

Affidavit of Brad R. Baldwin,

«K 2, R. 00014.
2.

Before making the loan Valley Bank had entered into a

Participation Agreement with Dime Savings Bank of New York, FSB,
wherein Valley Bank sold to Dime Savings Bank an undivided 80%
interest in the loan.

Affidavit of Brad R. Baldwin, fl 3, R.

00015.
3.

Willowcreek Shopping Village, Ltd., later defaulted on

the loan and Valley Bank foreclosed.

It obtained a Certificate

of Sale on December 1, 1987, and a Sheriff's Deed to the property
on November 16, 1988.

Affidavit of Brad R. Baldwin, 5 4, R.

00015.
4.

Valley Bank & Trust, as agent for itself and Dime

Savings Bank, thereafter entered into various leases with tenants
to lease space at Willowcreek Plaza.

Affidavit of Brad R.

Baldwin, 5 5, R. 00015, Participation Agreement, page 6, flj 6, 8,
11 and 13, R. 00020 - 00024, Addendum to Participation Agreement,
R. 00034 - 00035.
5.

Under the terms of the Participation Agreement and the

Addendum, 8 0% of the income generated by the property after
foreclosure continued to be paid to Dime Savings Bank and 20% of
the income generated by the property was paid to Valley Bank &
Trust.
6.

Id.
At the time Hebertson fell on December 31, 1988, the

property was known as "Willowcreek Plaza11 to customers and
business invitees.

Affidavit of Brad Baldwin, 5 2, R. 00014;
-5-

Lease Agreements attached as Exhibit

lf fl

B

to Affidavit of Brad

Baldwin, R. 00040 - 00045.
7.

As of the date of the accident, December 31, 1988, there

was no listing at the Division of Corporations, Department of
Commerce, State of Utah, for any individual or entity doing
business as "Willowcreek Plaza".

Memorandum of Points and

Authorities in Opposition to Defendant's Motion to Dismiss, f 1,
and Exhibit "A" to the Memorandum, R. 00059 and 00065.
8.

On September 1, 1989, Dime Savings Bank, quit-claimed

all of its right, title and interest in the property at which
Hebertson fell to Valley Bank & Trust Company.

No deed or other

conveyance exists in the Salt Lake County Recorder records
demonstrating that Dime Savings Bank's interest in the property
was obtained after December 31, 1988, and before September 1,
1989.

Hebertson's Memorandum of Points and Authorities in

Opposition to Defendant's Motion to Dismiss, 5 2 and Exhibit "B"
to the Memorandum, R. 00059 and 00067 - 00069.
9.

The defendant acknowledges that both Dime Savings Bank

and Valley Bank & Trust had interests in the property that would
have allowed Hebertson to state claims for relief against both of
them had she named them individually as defendants in the
original Complaint.

Defendant's Reply Memorandum in Support of

Motion to Dismiss, page 2, R. 00073.
SUMMARY OF THE ARGUMENT
On the date of Hebertson's accident, Valley Bank and Dime
Savings Bank were associated in a business venture.
-6-

Each had a

substantial interest in commercial property that was known to the
public as Willowcreek Plaza.

Valley acted as agent for the two

banks in arranging for a property manager, leasing space,
collecting rents and seeing to it that the interests of both
Valley and Dime Savings were protected.

The defendant does not

dispute that a cause of action existed against both Dime Savings
Bank and Valley Bank & Trust had they been sued in their own
names prior to January 1, 1993.

The only remaining question is

whether their activities together constitute a basis to allow a
cause of action to proceed under Rule 17(d) against "Willowcreek
Plaza" as the defendant.
Regardless of whether Valley Bank and Dime Savings were sued
under the name of Willowcreek Plaza, Dime Savings Bank and/or
Valley Bank & Trust, the entity defending the case and the entity
whose money is at stake is the same under all circumstances.

In

short, there has been and will be no prejudice to either Valley
Bank, Dime Savings or any other person or entity by allowing the
claim to proceed against "Willowcreek Plaza".
ARGUMENT
On December 31, 1988, Valley Bank & Trust and Dime
Savings Bank had an Interest in the Property Where
Hebertson Fell and Were Subject to Suit by Hebertson.
It is a fundamental principle of Utah tort law that owners
or other individuals who have an interest in or maintenance
responsibilities for property may be liable for injuries to
individuals who come on the premises.
Co., 265 P.2d 1013, 1 U.2d 308 (1954).
-7-

Glenn v. Gibbons & Reed
The only question before

the Court is whether the business interests between Valley Bank &
Trust and Dime Savings were transacted under the name of
"Willowcreek Plaza".

If those business interests were transacted

under that name the criteria of Rule 17(d) is clearly met and
Hebertson may proceed with her suit against the defendant as
styled in the trial court case.
The terms of the Participation Agreement and the Addendum
executed to the Participation Agreement, together with the
language in the leases signed in the period contemporaneous with
Hebertson7s fall are critical to resolving this issue.

A copy of

the Participation Agreement entered into between Valley Bank &
Trust and Dime Savings Bank dated December 28, 1984, together
with the Addendum signed by the parties in December of 1987 is
attached as Exhibit "C".

Copies of the Leases executed during

the time period around Hebertson's fall are attached as a group
as Exhibit "D".

Both Exhibit

,f

C" and "D" were originally

submitted to the Trial Court as Exhibits to the Affidavit of Brad
Baldwin, general counsel for Bank One, Utah N.A., f/k/a Valley
Bank & Trust Company.
Under the terms of the Participation Agreement, Valley Bank
sold to Dime Savings Bank an undivided 80% interest in a
construction loan for the Willowcreek Shopping Village, Ltd., a
Utah limited partnership, that was constructing an office complex
at the location where Hebertson later fell.

The Participation

Agreement specifically considered what would occur in the event
the Borrower under the Construction Loan Agreement defaulted and
-8-

the loan was foreclosed.

Paragraph 11 of the Participation

Agreement entitled, "Default by Borrower", states:
. . .[I]n case lender [Valley Bank & Trust,
Inc.] shall have the right to title to the
property upon sale, foreclosure or deed in
lieu of foreclosure, title shall be taken in
the names of lender and participant [Dime
Savings Bank] (or designees of either lender
or Participant , or both) as tenants in
common, in proportion to their respective
percentage interests in the loan. (Emphasis
Added).
It is clear under the terms of the Participation Agreement
that the primary

interest in the Willowcreek Plaza loan was held

by Dime Savings Bank rather than Valley Bank & Trust.
The eventuality contemplated in paragraph 11 of the
Participation Agreement came to pass.

The original borrower for

the loan on Willowcreek Plaza defaulted and the property was
foreclosed.

The Addendum to the Participation Agreement was

signed sometime in December of 1987 after the property had been
reconveyed to Valley Bank & Trust by virtue of a Sheriff's Deed.
In the Addendum Valley Bank and Dime Savings agree that in light
of the foreclosure of the property, Milford Management, Inc.,
will act as a receiver for income generated by the property.

It

is significant that the Addendum indicates Milford Management
acted as the leasing agent for the property, " . . .

by

appointment of the 'Participant7 [Dime Savings] . . . "

Dime not

only had rights to protect its interest but it had exercised
those rights before Hebertson's fall.
that

The Addendum also stated

construction of the property would be completed in order to

protect the interests of the parties and that
-9-

. . . Valley Bank & Trust Company, as
"Lender" is now the owner of the described
premises subject to the rights of the
"Participant" under the described
Participation Agreement . . . .
Addendum, Exhibit "D", page l, paragraph 4.
These facts are cited as background facts for three mutual
agreements that were then made by Dime Savings and Valley Bank.
They are that (1) Milford Management will serve as the leasing
agent and property manager of Willowcreek Plaza until terminated
by the mutual agreement of Valley Bank and Dime Savings bank; (2)
payment of net proceeds of income received from the property will
be distributed 80% to Dime Savings Bank and 20% to Valley Bank on
a monthly basis; and, (3) Valley Bank and Dime Savings Bank
hereby "reaffirm and republish the Participation Agreement dated
december 28, 1984", and that the terms of the Addendum are in
addition to that Participation Agreement and not a modification
of its terms.
The intent of the parties to hold title to the property in
both their names as tenants in common was never changed.

Valley

Bank's interest in the property after foreclosure was, in all
ways, subject to Dime Saving's interest and rights under the
Participation Agreement.

Dime had appointed Milford Management

to serve as the leasing agent as well as receiver at Willowcreek
Plaza.

In that role, Milford Management was acting as the agent

for both Valley and Dime Savings.

Finally, eight months after

Hebertson's fall at the property Dime Savings Bank quit-claimed
to Valley its interest in the Willowcreek Plaza property.
-10-

If the

parties believed that Dime Savings Bank had no interest in
Willowcreek Plaza under the Participation Agreement or any other
documents, why was the Quit-Claim Deed signed and recorded?
Perhaps there was an unrecorded deed exchanged between Valley
Bank and Dime Savings memorializing their intent expressed in the
Participation Agreement and in the Addendum to hold the
properties as tenants in common.

Hebertson never had an

opportunity to pursue discovery in the underlying case to
determine what, if any, other documents or material existed to
demonstrate that Dime Savings and Valley were transacting under
the common name of Willowcreek Plaza.

However, the documents

produced voluntarily by Valley Bank in support of the Motion to
Dismiss provide sufficient grounds under Rule 17(d) to allow
Hebertson's suit to go ahead against "Willowcreek Plaza" in that
name alone.
The fact that only Valley Bank rather than Dime Savings Bank
signed the tenant leases is not dispositive in Valley's favor.
Dime Savings and Valley agreed that Valley would serve as the
parties' agent in seeing to it that the property was properly
managed and that Dime Savings' interest in the property was
protected.

But that does not alter the fact that Dime had an

interest in the property and was subject to the Hebertson claim
if sued in its own name.

An agency relationship does not shield

the principal from liability that would otherwise exist.
v. Fleischmann, 831 P.2d 107, 110 (Utah 1992).
The fact that Valley was acting as the agent for Dime
-11-

Garland

Savings is very clear under the Participation Agreement,
paragraph 6 of that document indicates that Valley will hold the
original loan documents in ". . . trust for the benefit of
Participant [Dime Savings Bank]11 at Valley's office.

In

addition, in paragraph 8 of the Participation Agreement, entitled
"Duty of Care; Loan Administration" Valley obligates itself to
perform a variety of administrative acts for the benefit of both
Valley and Dime Savings.

It is clear from the specific

obligations and from the general tone of that paragraph that the
relationship between the two parties is for Valley to act as the
agent in transacting business that is necessary to complete all
obligations of the Lender under the Construction Loan Agreement
and to protect the interest of both parties.

This relationship

and the relative interests between the parties is made especially
clear in the terms of paragraph 11 which deal with the
obligations and rights of Valley and Dime Savings in the event of
a default by the borrower.
It is therefore evident that dealings effecting the
interests of both parties under the Participation Agreement, both
before and after default by the Borrower shall be primarily
carried out by Valley Bank & Trust for the protection of both
Valley and Dime Savings in proportion to their respective
interests in the loan prior to default and in the property and
its income after the foreclosure.

-12-

CONCLUSION
Valley and Dime Savings associated together in a business
venture and transacted business under the name of "Willowcreek
Plaza11.

Both Valley & Dime Savings had substantial interests in

the Willowcreek Plaza project.
after the foreclosure.

Both had input into its operation

To allow dismissal of the claim is to

unduly prejudice the plaintiff.

On the other hand, no prejudice

results to the defendant because the entity whose financial
interests are at stake, State Farm Insurance, has been the same
since Hebertson first contacted the Willowcreek Plaza property
manager three days after the accident in 1988.
Respectfully submitted this 1st day of July, 1994.
KING & ISAACSON

S. (C*
Brian S. King
Attorneys for Plaintiff/Appellant

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY that on the 1st day of July, 1994, a true
and correct copy of the foregoing Brief of Plaintiff/Appellant
Randi Hebertson was hand delivered to defendant's counsel at the
following address:
John Clyde Hansen
MORGAN & HANSEN
Kearns Building, Suite 800
13 6 South Main Street
Salt Lake City, Utah 84101

d^__

J>

Brian S. King
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EXHIBIT "A"

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

MINUTE ENTRY
HEBERTSON, RANDI
PLAINTIFF
VS
WILLOWCREEK PLAZA

CASE NUMBER 930905385 PI
DATE 12/30/93
HONORABLE JOHN A ROKICH
COURT REPORTER
COURT CLERK MTR

DEFENDANT
TYPE OF HEARING:
PRESENT:
P. ATTY. DALBY, RONALD E.
D. ATTY.

*MINUTE ENTRY*
THE COURT'S RULING ON UNDER ADVISEMENT IS TO WIT;
DEFENDANT'S MOTION TO DISMISS IS GRANTED FOR THE REASONS
SET FORTH IN DEFENDANT'S MEMORANDA.
PURSUANT TO PLAINTIFF'S REQUEST, THE COURT REVIEWED RULE
17 (D) OF THE URCP, AND CONCLUDED 17 (D) WAS NOT APPLICABLE BECAUSE VALLEY BANK AND DIXIE SAVINGS WERE NOT TRANSACTING
BUSINESS UNDER A COMMON NAME.
CC
RONALD E. DALBY / MATTHEW J. STOREY
BRIAN S. KING
JOHN CLYDE HANSEN

EXHIBIT " B '

FILED IN CLERK'S OFFICE
Salt Lake County Utah

JAN 2 8 1994
Ronald E. Dalby (Bar No. 0807
Matthew J. Storey (Bar No. 4678)
Goicoechea Law Offices
Attorneys for Plaintiff
4516 South 700 East, Suite 280
P.O. Box 17345 (84117-0345)
Salt Lake City, UT 84107
Telephone (801) 261-0088

By.

x=JJb

Deputy Clerk

Brian S. King (Bar No. 4610)
KING & ISAACSON
Attorney for Plaintiff
4 Triad Center, Suite 825
Salt Lake City, Utah 84180
Telephone (801) 532-1700
Facsimile (801) 532-1780

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

RANDI HEBERTSON,

ORDER

Plaintiff,
Civil No. 930905385
v.
Judge John A. Rokich
WILLOWCREEK PLAZA,
Defendant.

Defendant's Motion to Dismiss having been heard on December 27, 1993, and the Court
having taken the matter under advisement and having subsequently issued a Minute Entry ruling
dated December 30, 1993,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant's Motion
to Dismiss is granted and this action is dismissed without prejudice.

DATED this / 7

day of January, 1994.
BY THE COURT:

LZ- /?
iJohnjA. Rokich
Jistrict Court Judge
/

MAILING CERTIFICATE

I hereby certify that I mailed a true and correct copy of the foregoing proposed ORDER,
/

postage prepaid, this

T~

day of January, 1994, to the following counsel of record:

John Clyde Hansen
MORGAN & HANSEN
136 South Main Street, Suite 800
Salt Lake City, UT 84101
Ronald E. Dalby
Goicoechea Law Offices
4516 South 700 East, Suite 280
P.O. Box 17345 (84117-0345)
Salt Lake City, UT 84107

^
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EXHIBIT "C,f

PARTICIPATION AGREEMENT
THIS AGREEMENT made and entered into this 2?^ day of
hereryibf
, 1984 by and between VALLEY BANK AND TRUST
COMPANY, a corporation duly organized under the laws of the
State of Utah and having its principal office at 185 South
State, Salt Lake City, Utah ("Lender") and THE DIME SAVINGS
BANK OF NEW YORK, FSB, a corporation duly organized under the
laws of the United States of America and having its principal
office at Nine DeKalb Avenue, Brooklyn, New York 11201
("Participant").
Lender is about to make a construction loan (the "Loan") in
the principal amount of $3,500,000 to Willow Creek Shopping
Village Ltd., a Utah limited partnership ("Borrower"), for the
construction of certain improvements (the "Improvements") on
the land described in Schedule A (the Improvements and such
land being hereinafter collectively referred to as the
"Property"), which Loan shall be evidenced by a trust deed note
and secured by a first trust deed on the Property, a security
agreement and by certain guaranties of payment and project
completion.
Lender desires to sell and Participant desires to purchase
an undivided interest in the Loan on the terms and conditions
set forth in this Participation Agreement.
NOW, THEREFORE, in consideration of the mutual agreements
and provisions contained in this Participation Agreement,
Lender and Participant agree as follows:
1.
Purchase Agreement. Subject to the terms and conditions of this Participation Agreement, Lender hereby sells and
Participant hereby purchases an undivided 80% interest in the
Loan ("Participant's Proportionate Share"). In no event, however, shall Participant be required to advance to Borrower or
Lender an amolint in excess of $2,800,000. Lender shall retain
an undivided 20% interest in the Loan ("Lender's Retained
Share") and shall mark its books to show the sale of an
undivided 80% interest in the Loan to Participant so that the
financial statements and other records of Lender shall show
that Lender owns only an undivided 20% interest in the Loan.
The interests of Lender and Participant in the Loan shall be
pro rata, of equal lien, and without preference.

QOO

2.
Payment of Purchase Price. From and after the closing
of the Loan, Participant shall pay for its undivided 80% interest in the Loan by providing Participant's Proportionate Share
of all advances made to Borrower from time to time pursuant to
the terms of this Participation Agreement and of the Loan
Documents (as defined in paragraph 5 of this Participation
Agreement), concurrently with Lender's advance to Borrower of
Lender's Retained Share of such advances. Participant shall
pay Lender the initial portion of such purchase price at the
closing of the Loan by cash or check against the delivery to it
by Lender of a participation certificate in the form attached
to this Participation Agreement as Schedule B. Additional payments by Participant to Lender for Participant's Proportionate
Share of the Loanf based on advances to be subsequently made to
Borrower in accordance with the terms of the Loan Documents and
of this Participation Agreement/ shall be made after written
notice to Participant given not less than 48 hours prior to the
time such advances are to be made, but in no event more frequently than once in any month. Promptly after each such
advance is made. Lender shall deliver to Participant a revised
participation certificate substantially in the form of Schedule
B reflecting that Participant has paid to Lender Participant's
Proportionate Share of such advance. All such payments by
Participant to Lender shall be made by wire transfer to the
bank branches and account numbers to be supplied in writing by
Lender to Participant.
3.
Payments to Participant. Promptly after, the receipt
by Lender of any payment made by Borrower/ whether of principal
and/or interest/ or of any other proceeds from any source pertaining to the Loan, Lender shall remit to Participant/ by wire
transfer to the bank branch and account number to be supplied
in writing by Participant to Lender/ Participant's Proportionate Share of such payment or proceeds.
4.

Fees.

(a) In consideration for and to induce Participant to
enter into this Participation Agreement/ Borrower has paid
Participant a non-refundable fee in the amount of $28fQQ0.
Borrower is also to pay Lender a non-refundable fee of 1-1/2%
of the entire loan amount. Lender understands that in the
event Borrower exercises its option to extend the maturity date
of the Loan in accordance with the terms of the Loan Documents/
Borrower shall be obligated to pay a fee in the amount of 1/12
of 1-1/2% per month of the face amount of the Loan. All fees
for extension of the Loan shall be divided pro rata between
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Participant and Lender according to their respective shares as
set forth in Paragraph 1 above.
(b) Participant shall pay to Lender a fee for
Lender's administration of the Loan in an amount equal to
one-tenth of one percent per annum of the outstanding amount of
the advances previously made by Participant from time to time
pursuant to the terms of this Participation Agreement. Such
fee shall be payable in quarterly installments computed as of
the last day of each calendar quarter during the term of the
Loan. Participant shall pay such installments within ten days
after receipt by Participant of bills rendered by Lender, which
bills shall contain a detailed computation of the amount
claimed by Lender to be payable. All payments made by Participant to Lender pursuant to this paragraph 4(b) shall be made by
wire transfer to the same bank branches and account numbers to
which Participant shall advance Participant's Proportionate
Share of the proceeds of the Loan, as specified by Lender to
Participant pursuant to the provisions of paragraph 2 of this
Participation Agreement. Any fee payable to Lender for a portion of a calendar quarter shall be appropriately prorated.
5*
Loan Documents. Each of the documents listed in
Schedule C attached to this Participation Agreement that evidence , secure, and otherwise pertain to the Loan (collectively,
the "Loan Documents"), shall conform to all requirements set
forth in Schedule C and shall otherwise be in form and substance satisfactory in all respects to Participant and its
counsel. Lender shall not disburse any proceeds of the Loan
unless and until each of the Loan Documents is in Lender's
possession and Participant has given its written approval to
the form and substance of such Loan Documents.
6.

Possession and Inspection of Loan Documents.

(a) Lender shall hold the original Loan Documents in
trust for the benefit of Participant at Lender's office at the
address set forth in the initial paragraph of this Participation Agreement. Promptly following the closing of the Loan#
Lender shall deliver to Participant true and complete copies of
the Loan Documents. Promptly after each advance of the proceeds of the Loanf Lender shall deliver to Participant true and
complete copies of all documents utilized in connection with
such advance, including but not limited to, the redated surveyf
title continuation, certifications of the architect and lien
waivers and releases.

Go
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(b) At any time during Lender's business hours,
Participant or its authorized representative may examine any
instrumentsr documents or records held or maintained by render
in connection with the Loan.
7.
Representations of Lender. Lender represents and
warrants to Participant that Lender has the full power and
authority to enter into this Participation Agreement and to
complete the transactions contemplated hereby, and the representative of Lender executing this Participation Agreement is
duly authorized to execute and deliver this Participation
Agreement.
Lender further represents and warrants that ipon
the closing of the Loan and at the time of each advance:
(a) subject to the terms of this Participation Agreement , Lender shall be the sole owner of the Loan;
(b) the Loan Documents shall be in Lender's possession and shall be valid and binding on the parties and enforceable in accordance with their terms.
(c) all conditions precedent to the making of any
advance under the Loan Documents shall have been satisfied by
Borrower; and
(d) Lender shall know of no default under the Loan
Documents and of no event f the occurrence of which with the
giving of notice or passage of time or both would constitute a
default under any of the Loan Documents.

8.

Duty of Carer Loan Administration.

(a) During the term of this Participation Agreement,
Lender shall discharge promptly all of the obligations of
Lender under the Loan Documents and shall administer the Loan
with the degree of care that would ordinarily be exercised in
the conduct and performance of its business by prudent banking
institutions. Without limiting the generality of the foregoing, Lender* shall promptly:
(i) demand, collect and receive from Borrower
all sums due under the terms of the Loan Documents;
(ii) distribute to Participant Participant's
Proportionate Share of all payments made by Borrower;

©0
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(iii) keep proper books of account and records
reflecting the interests of Lender and Participant in the Loan;
(iv) receive, hold, and disburse pursuant to the
terms of the Loan Documents any proceeds of fire or other
insurance covering the Property or the Improvements, and if
such proceeds are permitted to be applied in reduction of the
outstanding balance of the Loan, remit to Participant Participant's Proportionate Share of such proceeds;
(v) receive, hold and disburse pursuant to the
terms of the Loan Documents any award received as a result of
any proceeding involving the condemnation of all or part of the
Property, and if such proceeds are permitted to be applied in
reduction of the outstanding balance of the Loan, remit to
Participant Participant's Proportionate Share of such proceeds;
(vi) advance such funds as may be necessary for
insurance premiums, real estate taxes, water taxes, and similar
items, or for the preservation of the Property, unpaid by
Borrower, where such advances shall be necessary to preserve
the security of the Property;
(vii) demand of Borrower full performance of all
the terms, covenants, and conditions of the Loan Documents on
the part of Borrower to be performed;
(viii) distribute to Participant copies of all
reports, statements, and accounts submitted by Borrower or by
others in its behalf.
(b)Lender shall not, without the prior written consent
of Participant:
(i) pledge, assign, transfer, amend or extend
any of the Loan Documents;
(ii) waive any conditions to Lender's obligations
to make advances of the proceeds of the Loan to Borrower pursuant to the terms of the Loan Documents;
(iii) release, substitute or exchange any of the
collateral given to secure the Loan;
(iv) sell, assign or transfer any of the collateral given to secure the Loan; or
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(v) waive any claim against Borrower or any person or entity guaranteeing the Loan, or postpone the time for
Borrower's performance of any obligation under the Loan Documents.
9.
Reports. Lender shall deliver to Participant monthly
written reports regarding the status of the Loan and the construction of the Improvementsf which reports shall include, but
shall not be limited tof all circumstances which could
adversely affect the Loan, Participant's Proportionate Share,
the Property, the Improvements, or other collateral securing
the Loan.
10. Transfer of Lender's Interest Restricted. Lender
shall not sell or otherwise dispose of all or any part of its
interest in the Loan without the prior written approval of
Participant.
, 11. Default by Borrower. In the event of a default by
Borrower under any of the Loan Documents, Lender shall promptly
notify Participant in writing and shall consult with Participant as to the remedies to be pursued and actions to be taken.
If, after such consultation, Lender and Participant shall fail
to agree on the course to be taken, Lender shall pursue such
available remedies as Participant shall direct and in connection therewith shall utilize such counsel, accountants, consultants and property managers as Participant shall direct. In
the event of a private or trustee sale or a foreclosure proceeding, after payment of all reasonable costs and expenses of
such sale or foreclosure and collection, Lender shall promptly
remit to Participant Participant's Proportionate Share of all
net proceeds received by Lender as a consequence of such sale
or foreclosure proceeding, including, but not limited to, proceeds of such sale, income from operation of the Property pending liquidation, and proceeds of any resale. In case Lender
shall have the right to title to the Property upon sale, foreclosure or deed in lieu of foreclosure, title shall be taken in
the names of Lender and Participant (or designees of either
Lender or Participant, or both) as tenants in common, in proportion to their respective percentage interests in the Loan.
If, in the event of taking title to the Property, Lender and
Participant shall disagree with respect to the operation,
improvement or sale of the Property as an entirety, Participant
shall have the right (but only after consultation with Lender)
to make and execute any decisions concerning such operation,
improvement or sale, and Lender shall be bound thereby and
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shall execute such documents or instruments as may be necessary
to effectuate such decision.
12. Default by Lender. If (a) Lender defaults in the performance of any of its obligations under this Participation
Agreement or under any of the Loan Documentsf and Lender fails
to cure such default within ten days after written notice by
Participant specifying the nature of such default (or, if such
default cannot be cured within such ten day period, Lender
fails to commence to cure such default or diligently to prosecute to completion the cure of such default) , or (b) any of the
representations or warranties of Lender shall be incorrect in
any material respect, then upon written notice given to Lender,
Participant may direct Lender to and Lender shall sell to
Participant Lender's interest in the Loan for a purchase price
equal to the principal amounts previously advanced by Lender
pursuant to the terms of this Participation Agreement, plus
accrued and unpaid interest computed to the date of such sale.
Such sale shall occur on a date, time, and place specified by
Participant in such written notice to Lender, at which date,
time, and place Participant and Lender shall enter into an
agreement satisfactory in all respects to Participant and its
counsel cancelling this Participation Agreement and shall execute and deliver such other documents that Participant in its
reasonable judgment shall deem necessary to consummate such
sale. Upon the execution and delivery of such documents,
Participant shall pay to Lender by cashier's or certified
check, the amount due for Lender's sale of its interest in the
Loan.
13. Nature of Relationship. Notwithstanding anything to
the contrary contained in this Participation Agreement, to the
extent of Participant's Proportionate Share, Lender shall act
in the capacity of trustee for the benefit of Participant, and
the Loan Documents and all payments, collections, and other
proceeds of the Loan shall be held by Lender in trust for
Participant for the uses and purposes set forth in this
Participation Agreement. Nothing contained in this Participation Agreement shall be construed to create a joint venture
or partnership relationship between Lender and Participant.
14. Creditworthiness of Borrower; Security Interest.
Lender shall have no obligation to Participant with respect to
the creditworthiness of Borrower or by reason of any breach or
default by Borrower or by any person other than Lender obligated under any of the Loan Documents, both parties acknowledging that this Participation Agreement shall be considered an
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outright sale and purchase of an undivided interest in the
Loan. With respect to Participant's Proportionate Share,
Participant shall have a security interest as an account purchaser under the Uniform Commercial Code and this Participation
Agreement shall constitute a security agreement authorizing any
Vice President of Participant to execute in the name of and on
behalf of Lender, a memorandum of sale of accounts or financing
statement, and to file such memorandum or financing statement
with such filing officers as Participant may deem desirable
(upon notice to Lender).
15. Notices. (a) Any notice, document or other communication required or permitted to be given under this Participation
Agreement shall be in writing and shall be deemed properly
given upon the mailing of the same, postage prepaid, by certified or registered mail, return receipt requested, addressed as
follows:
To Participant:
The Dime Savings Bank of New York, FSB
Commercial Real Estate Department
1325 Franklin Avenue
Garden City, New York 11530
Attention:

Mr. Robert Turner

To Lender:
Valley Mortgage Corporation
1325 South Main Street
Salt Lake City, Utah 84115
Attention:

Mr. John L. Pilati

16. Governing Law. This Participation Agreement shall be
governed by the laws of the State of New York and shall not be
binding unless and urt:il executed by Lender and Participant and
delivered to "and accepted by Participant in the State of New
York.
17^ Headings. The headings contained in this Participation Agreement are inserted only as a matter of convenience and
for reference and in no way define, limit or describe the scope
of this Participation Agreement or the intent of any provision
contained in this Participation Agreement.
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18. Entire Agreement; No Oral Modification. This Participation Agreement contains the entire agreement between Lender
and Participant with respect to the subject matter hereof and
may not be modified except by an agreement in writing signed by
the party against whom the enforcement of such modification is
sought.
LENDER:
VALLEY BANK AND TRUST COMPANY

"/Name SfrRO
U.
-HlLA-Ti
L$itie
/'<:-/ / ^ . - t_t r.t ?^* .,
^

PARTICIPANT:
THE DIME SAVINGS BANK OF NEW YORK,
FSB

Name
Title"

'73c>lo&**'!f (~r*

nDvTA&\

^^uiG-r Ufro*~¥:fa&=ifC0*nArf—

STATE OF UTAH
COUNTS OF

t ss»
)

On the ff% day of ^ ^ ^ r ^ ^ k * ^ , 1984, personally appeared
before me iV^u £.• ~V*(aTf
t who, being by me duly sworn, did
say that he is the mr* -*?*r**{fh*A-h of Valley Bank and Trust
Company, and "that said instrument was signed on behalf of said
corporation by resolution of its board of directors, and said
Orttiut L ~Ptt*lT
acknowledged to me that said corporation executed the same.

STATE OF MEW TJORIC

COUNTY GE &H-£a&a
if f

)

)

ss.
_M-m_

On this / ^ day of
L^r&^b*9
v- r 1984, before me personally came *&o)o%*sdr£>. 7£w*»v^ to me known, who, being duly
sworn, did depose and say that he is the f>&u«rr-Uu^r^^J^rhf The
Dime Savings Bank of New York, FSB, the corporation described
in and which executed the foregoing instrument; and that he
signed his name thereto by order of the board of directors of
said corporation.

o ©°'
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SCHEDULE A
Description of the Property

PARCEL 1:
BEGINNING at a point North 89°28' West 32.15 feet and North
15°53'30" East 290.02 feet from the West Quarter Corner of
Section 34, Township 2 South, Range 1 East, Salt Lake Base and
Meridian; and running thence North 15°53'30" East 177.0 feet to
the Southerly line of Little Cottonwood Creek Road; thence
South 54°15,20n East 140 feet along said road; thence south
13°30' West 0.87 feet along 2000 East Street; thence Southerly
along said 2000 East Street on a curve to the left 142.21 feet;
thence North 69o54'09" West 155.20 feet to the point of
BEGINNING.
PARCEL 2;
BEGINNING at the West Quarter Corner of Section 34, Township 2
South, Range 1 East, Salt Lake Base and Meridian; and running
thence South 89°41'22" East along the Quarter Section Line
231.9 2 feet; thence North 13°27'47" West along the Westerly
line of 2000 East Street 98.14 feet; thence Northerly along
said West line on a curve to the right 132.98 feet; thence
North 69°54'09" West 155.20 feet; thence South 15o53'30" West
290.02 feet; thence South 89°28' East 32.15 feet to the point
Of BEGINNING.
PARCEL 3;
BEGINNING at a point North 89°28' West 32.15 feet from the
Southwest Corner of the Northwest Quarter of Section 34,
Township 2 South, Range 1 East, Salt Lake Base and Meridian;
and running thence North 89°28' West 160.95 feet; thence North
15°53'30" East 622.14 feet; thence South 52°20' East 167.12
feet; thence So'uth 15o53'30n West 517.50 feet to the point of
BEGINNING.
LESS AND EXCEPTING THEREFROM the following:

BEGINNING North 89°28' West 32.15 feet from the East Quarter
Corner of Section 33, Township 2 South, Range 1 East, Salt Lake
Base and Meridian; thence North 89°28' West 160.95 feet; thence
North 15o53,30" East 410.69 feet; thence South 62o05,28" East
158.68 feet; thence South 15°53'30" West 335.02 feet to the
point of BEGINNING.

PARCEL 4:
BEGINNING North 89°28' West 32.15 feet from the East Quarter
Corner of Section 33, Township 2 South, Range 1 East, Salt Lake
Base and Meridian; thence North 89°28' West 160.95 feet; thence
North 15°53'30" East 410.69 feet; thence South 62°05'28" East
158.68 feet; thence South 15°53,30n West 335.02 feet to the
point of BEGINNING.
Situate in Salt Lake County, State of Utah.
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SCHEDULE B
VALLEY BANK AND TRUST COMPANY
PARTICIPATION CERTIFICATE
Certificate No.:
Date:
The Dime Savings Bank of
New York, FSB
Nine DeKalb Avenue
Brooklyn, New York 11201
Gentlemen:
In connection with your participation in the $3,500,000
loan more particularly described in a participation agreement
(the "Participation Agreement") dated
, 1984
between you and the undersigned, there has been allotted to you
A participation of

$

Total of your previous
participation
Your total participation
now amounts to

$

Current advances to borrower

$

Total advances to borrower
to date

$

The above advances were made to Willow Creek Shopping
Village Ltd.
This Participation Certificate is issued pursuant to, and
the participation evidenced hereby is subject to, the terms of
the Participation Agreement.
VALLEY BANK AND TRUST COMPANY

By
Title

SCHEDULE C
Loan Documents
1.
Trust Deed Note dated as of the date of this Participation Agreementf made by Borrower to Lender in the principal
amount of $3f500f000 or the portion of such sum as may be
advanced from time to time, bearing interest at 2-1/2% per
annum plus the prime rate of interest as published from time to
time by Participant (at its principal office), for commercial
loan transactions of this nature, computed on the basis of a
360-day year for the actual number of days elapsed. The loan
shall mature in fifteen months (plus possible extension
periods).
2.
Trust Deed with Assignment of Rents dated as of the
date of this Participation Agreement made by Borrower to Lender
and Valley Bank and Trust Company (as trustee) , securing the
trust deed note referred to in paragraph 1 above.
3.
Security Agreement dated as of the date of this
Participation Agreement/ made by Borrower to Lender, securing
the trust deed note referred to in paragraph 1 above.
4.
Guaranty of Payment dated as of the date of this
Participation Agreement, made jointly and severally, by
Harmer-Lambert Development Corp., Sherman D. Harmer, Jr., and
Richard M. Lambert to Lender.
5.
Guaranty of Project Completion dated as of the date of
this Participation Agreement, made jointly and severally, by
Harmer-Lambert Development Corp., Sherman D. Harmer, Jr., and
Richard M. Lambert to Lender.
6.
Construction Loan Agreement dated as of the date
hereof between Borrower and Lender.
7.
UCC-1 Financing Statements made by Borrower, as
debtor, to Lender, as secured party.
8.
Assignment of Leases and Rents dated as of the date of
this Participation Agreement, made by Borrower to Lender.
9.
Title policy number
in the amount of
$3,500,000 (provided that the policy may contain a clause to
the effect that pending disbursement of the entire Loan the

policy insures the amount actually disbursed) issued by
Guardian Title Company of Utah (the "Title Company") insuring
that Lender is the holder of a first priority trust deed on the
fee title to the Property free of all liens and encumbrances
(except such as may be approved by counsel to Lender and which
do not materially detract from the value of the Property) and
free of all liens arising by reason of delinquent taxes and
governmental charges, unpaid bills or claims for work performed
or materials furnished in connection with the Improvements.
Such title policy, shall be appropriately updated or endorsed
as of the time of each advance and shall show no intervening
liens.
10. Insurance policy number
insuring against
loss or damage by fire and against such other risks as are
included in a broad form extended coverage endorsement with
vandalism and malicious mischief endorsements (and flood insurance if the Property is located in an area designated by the
Department of Housing and Urban Development as having special
flood hazards) covering all of the buildings and structures on
the Property, including such insurance, on a builder's risk
completed value form, on the Improvements naming Lender as
insured first mortgagee under a New York standard mortgagee
endorsement or its equivalent for not less than the full
insurable value of such Improvements.
11. A current survey of the Property prepared by Aposhian
Engineering, Inc., certified to Lender and the Title Company
showing no variations and encroachments that would render title
unmarketable, which survey has been and will be appropriately
updated during the course of construction of the Improvements.
12. Plans and specifications of the Property and the
Improvements, together with authorization from the architect
who prepared the same authorizing their use by Lender in the
event of default.
13.
ments on
rendered
value of

An appraisal of the Property (including the Improvean as-completed basis), satisfactory to Participant,
by Edward P. Westra, M.A.I., showing an as-completed
not less than $4,720,000.00.

14. A building permit and evidence that the Improvements
comply with all applicable zoning requirements.
15. A certificate of Timmerman and shirley Associates
("the Architect") showing that the amount advanced on the Loan
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represents not more than the value of the Improvements in place
and materials delivered to the property and that the
undisbursed portion of the Loan is sufficient to complete the
Improvements in a timely manner in accordance with the plans
and specifications, which certificate shall be updated at the
time of each advance.
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ADDENDUM TO PARTICIPATION AGREEMENT
THIS AGREEMENT made and entered into this
day of
December, 1987, by and between VALLEY BANK AND TRUST COMPANY, a
corporation duly organized under the laws of the State of Utah
and having its principal office at 185 South State, Salt Lake
City, Utah ("Lender") and THE DIME SAVINGS BANK OF NEW YORK,
FSB, a corporation duly organized under the laws of the United
States of American and Having its principal office at Nine
Dekalb Avenue, Brooklyn, New York 11201 ("Participant").
REPRESENTATIONS
1.
On December 28, 1984, "Lender" and "Participant" executed a
Participation Agreement whereby "Lender" sold "Participant" an
eighty percent (80%) interest in the loan described in the
Participation Agreement. The said Participation Agreement dated
December 28, 1984 by and between the parties is hereby
incorporated herein by reference.
2.
That subsequent to the execution of the Participation
Agreement the property pledged to secure the loan described in
the said Participation Agreement has been foreclosed and sold at
a judicial sale by the sheriff of Salt Lake County, State of Utah
and that said sale occurred upon December 1, 1987 and the sheriff
of Salt Lake County has issued its certificate of sale to the
"Lender", Valley Bank and Trust Company.
3.
That on or about December 15, 198 6, during the foreclosure
action, Milford Management, Inc., was appointed as the receiver
by the Court to take whatever action was necessary to prevent
loss of the property described; to complete the construction
thereof in order to protect the interest of all parties concerned
including the "Lender" and the "Participant".
4.
That Valley Bank and Trust Company, as "Lender" is now the
owner of the described premises subject to the rights of the
"Participant" under the described Participation Agreement and any
obligor and/or debtor who has redemption rights. Subsequent to
the completion of the described office complex Milford
Management, Inc., in addition to acting as receiver has acted by
appointment of the "Participant" as the leasing agent and has
leased a portion of the project which is known as Willow Creek
Shopping Village and is attempting to lease the balance of the
available space to prospective tennants.
5.
That the "Lender" and "Participant" desire to execute this
addendum agreement to memorialize their respective interest in
the rental income derived from the project subsequent to the
foreclosure sale.
NOW, THEREFORE, in consideration of the mutual agreements
and provisions contained in this addendum agreement, and other

O

good and valuable consideration "Lender" and "Participant" agree
as follows:
1.
Milford Management, Inc., shall serve as leasing agent
and property manager of the premises located at 8170 South
Highland Drive, known as Willow Creek Village, Ltd., until
terminated by mutual agreement of "Lender" and "Parteipant".
2.
That subsequent to the payment of the expenses incurred
by Milford Management, Inc., all net proceeds from rental
received from the project shall be paid as follows: eighty
percent (80%) to the "Participant" and twenty percent (20%) to
the "Lender"; disbursements to be made on a monthly basis.
3.
"Lender" and "Participant" hereby reaffirm and
republish the Participation Agreement dated December 28, 1984 and
represent and agree that this addendum agreement is hereby made
pursuant to paragraph 18 of the described Participation Agreement
and is an addition thereto and does not represent a modification
thereof.
LENDER:
VALLEY BANK AND TRUST COMPANY

/JOHN L. PILATI
Vice-President
PARTICIPANT:
THE DIME SAVINGS BANK OF NEW YORK,
FSB

ROBERT G. TURNER
Senior Vice-President

STATE OF UTAH
COUNTY OF SALT LAKE )

ss.

On the 18tht day of December, 1987, personally appeared
before me JOHN T. PILATI, who, being by me duly sworn, did say
that he is the Vice President of Valley Bank and Trust Company,
and that said instrument was signed on behalf of said corporation
by resolution of its board of directors, and said John T. Pilati
acknowledged to me that said corporation executed the same.

NOTARY PUBLIC
Residing in Salt Lake County, Utah
My Commission Expires:
S7>Tc vt

Mtu ya/c/c

8-4-89

)

<T
On the
day of December, 1987, personally appeared
before me ROBERT G. TURNER, who, being by me duly sworn, did say
that he is the Senior Vice President of The Dime Savings Bank of
New York, FSB, the corporation described in and which executed
the foregoing instrument; and that he signed his name thereto by
order of the board of directors of said corporation.

NOTARY PUBLIC
Residing in Salt Lake County, Utah
My Commission Expires:

add . a
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EXHIBIT "D"

;,EAJL ACHEKMENT

.V I i.l.Oto :»• KSr "KOJK':'!'

THLi

LEASE

AGREEMENT

(the " U d i e " )

i ^ made ?na

entered

luzz
as ot this 3rd day
of October
» 1 9 8 ^ , -0y dn(3 between
VAf LEY BANK AND TRUST COMPANY
(the "Landlord", and the Sports
Med i'j i ne and Brace Co.> Inc.
(the "Tenant").
For and in consideration of the rental to be paid by
Tenant and of the covenants and agreements herein set fortn to be
kept and performed by Tenant/ Landlord hereby leases to Tenant
and Tenant hereby leases from Landlord, the Leased Premises or
Premises (as hereafter defined) and certain other areas, rights
and privileges for the term, at the rental and subject to and
upon all of the terms, covenants and agreements hereinafter set
forth.
I.

Premises

PREMISES
1.1
Description of Premises.
is described as follows:

The Leased Premises or

(a) That certain floor area called S u * t e c~**
consisting of 1234
rentable square feet on the 2nd Level
floor of Building No. c
(th^ "Building") located at 8184
South Highland Drive, Sandy, Utah 84093. The Project shall refer
to all Buildings and Common Area which are part of the Willow Creek
Shopping Village Ltd. development. The-Leased
Premises consist
of that certain area crosshatched on Exhibit "A" which is attached
hereto and by this reference incorporated herein.
II.

TERM

2.1. Lenc?th of Term. The term of this Lease shall be
for a period of thirty-six
months. The term shall commence
on
November 15
» 198{3_ (the "Commencement Date") and shall
terminate on November 14
» 1991,- In the event Landlord agrees
cr perform work in the Premises as provided in Schedule M B"
attached hereto, the term of this Lease shall commence two weeks
from the date Landlord notifies Tenant that Landlord's work in
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a n y m o r t g a g e e , f o r t h e c o l l e c t i o n of any j u d g e m e n t ( o r o t h e r
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for t h e s a t i s f a c t i o n of Tenant's r e m e d i e s .
J

21.13
c\nd c o n s t r u e d in
executed

C h o i c e of Law.
accordance with

T h i s L e a s e s h a l l be g o v e r n e d by*
t h e l a w s o f t h e S t a t e of U t a h .

IN WITNESS WHEREOF, t h e L a n d l o r d and Tenant
t h i s L e a s e on t h e day f i r s t s e t f o r t h a b o v e .

have

LANDLORD:

VALLEY BAi

NO TRUST COMPANY

o° ^

EXECUTIVE OFFICE LEASE AGREEMENT

By this Lease dated this 27th
of October
,1988,
VALLEY BANK AND TRUST COMPANY ("Landlord")/ leases to
Heartscan
(-Tenant")/
the following
described Premises: Suite No.116
of the Willow Creek Plaza
Executive Offices/ 8160 South Highland Drive/ Sandy, Utah 84093
(the "Premises")/ for use as offices/ for a period of 1
year(s)
and
—
months, commencing
November 1
, 1988
and terminating
October 31
,1989/ for the sum of
Three Thousand c'oiir: HQria^ed Ten U61iars &~o/l<(>§ ^ 4 ] 0 n n
)
payable in monthly installments of T hroo Hnnrtr** Ton n^iurc
and nn/ino($
lio.oo
) in advance on the first day of each
month/ commencing with the secondmonth of the lease term payable
to
Millford Managers
at8160 So, Highland Dr.
Suite 108/ Sandy/ Utah 84093
all on the following terms:
1.
Security Deposit - Tenant shall/ upon and with the
execution of this Lease/ deposit with Landlord the sum of
Three Hundred Ten Dollars and no/100
Dollars ($
310.00
) as security for the performance by
Tenant of all of the terms, covenants/ and conditions required
to be performed by it hereunder. Such sum shall be returned to
Tenant after the expiration of the term of this Lease and
delivery of possession of the Premises to Landlord if/ at such
time. Tenant has performed all of the terms/ covenants and conditions contained in this Lease. Prior to the time when Tenant
is entitled to the return of the security deposit/ Landlord
shall be entitled to intermingle such deposit with its own
funds and to use such sum for such purposes as Landlord may
determine. Tenant shall not be entitled to any interest on the
security deposit.
2.
Executive Services. Landlord shall provide the following executive suite services to Tenant.
a
Kitchen.
Kitchen facility including refrigerator/ microwave oven and beverage machine.
b.
Copying.
Copy machine. Copies will be billed to
Tenant at a fee as set by Landlord.

with

c.
Conference Room.
receptionist.

Conference room use by reservation

terminate this Lease by written notice to Tenant given within
thirty (30) days after the occurrence of such damage or
destruction.
15. Condemnation. If any portion of the Premises or any
portion of the building of which the Premises is a part or the
access thereto is condemned/ and if the remainder is inadequate/ the Landlord shall have the option (to be exercised
wichin 90 days following written notice of the area to be condemned) to cancel this lease as of the effective date of condemnation. If any characteristics of the Premises are made
less desirable by condemnation, and Landlord elects not to
cancel, then there shall be an equitable adjustment of rent to
reflect such fact for the balance of the term.
TN WITNESS WHEREOF, the parties hereto have executed this
Lease on the date set forth above.
-Landlord"
VALLEY BANK AND TRUST COMPANY
WITNESS:

'Tenan
WITNESS:

SCM1720M

OFFICE LEASE AGREEMENT

of
February
198£,
By this Lease dated this
3rd
leases to
VALLEY BANK AND TRUST COMPANY
("Landlord"),
Models
International
("Tenant"), the following described Premises:
Suite No.
of
the Willow Creek Plaza, 8184 South Highland
D-3
Drive, Sand y , Utah
84093 (the "Premises"), for use as offices,
for a period* of
year (s) and
months, commencing
March 1
, 1989 and terminating
Eight Hundred Fifty Dollars and
no/100
19
for the sum of
($850.00) in advance on the first day of each month,
commencing with the first month
of the lease term payable to
Millford
Managers
at
8160 South Highland Drive, Suite 108,
Sandy, Utah
84Q93
all on the following terms:
1.
Security Deposit.
Tenant shall, upon and with the
execution of
this Lease, deposit with Landlord the sum of Eight
Hundred Fifty Dollars and no/100
($ 850.00) ** as security
for the performance by Tenant of all of the terms, covenants, and
conditions required to be performed by it hereunder.
Such sum
shall be returned to Tenant after the expiration of the term of
this Lease and delivery of possession of the Premises to Landlord
if, at such
time. Tenant has performed
all of the terms,
covenants and conditions contained in this Lease.
Prior to ttve
time when
Tenant is entitled
to the return of the security
deposit, Landlord shall be entitled to intermingle such deposit
with
its own
funds and to use such sum for such purposes as
Landlord may determine. Tenant
shall not be entitled
to any
interest on the security deposit*
2.
Executive Services,
[following services to Tenant.

Landlord

Month-to-month
Transferred
from
tenant's
lease at
Drive, Suite D-4, Sandy, Utah 84093.

shall

8184

provide

the

South Highland

GO°

cfl^

terminate this Lease by written notice to Tenant given within
thirty (30) days after the occurrence of such damage or
destruction.
15. Condemnation. If an y portion of the Premises or any
portion of the building of whi ch the Premises is a part or the
access thereto is condemned/ a nd if the remainder is inadequate/ the Landlord shall have the option (to be exercised
within 90 days following writt en notice of the area to be condemned) to cancel this lease a s of the effective date of condemnation. If any characteris tics of the Premises are made
less desirable by condemnation / and Landlord elects not to
cancel/ then there shall be an equitable adjustment of rent to
reflect such fact for the bala nee of the term.
IN WITNESS WHEREOF/ the parties hereto have executed this
Lease on the date set forth above.
"Landlord*
VALLEY BANK ANO TRUST COMPANY
WITNESSr

By ^ t / <"• ZC-—
'Tenant'
WITNESS :

-^t^^Ay,
L
SCM1720M

Its ) (/fsi^fX

^jut-j^g^C

LEASE AGREEMENT

A/?r>r>^

WILLOW CREEK PLAZA

THIS LEASE AGREEMENT (the "Lease) is made and entered
into as of this 3rd
day of February
1989., by and between
VALLEY BANK AND TRUST COMPANY (the "Landlord") and Legend Sales
and Marketing
(the "Tenant").
For and in consideration of the rental to be paid by Tenant
and of the covenants and agreements herein set forth to be kept
and performed by Tenant, Landlord hereby leases to Tenant and
Tenant hereby leases from Landlord, the Leased Premises or
Premises (as hereafter defined) and certain other areas, rights
and privileges for the term, at the rental and subject to and
upon all of the terms, covenants and agreements hereinafter set
forth.
I.

PREMISES

1.1 Description of Premises.
Premises is described as follows:

The Leased Premises or

(a) That certain floor area called
Suite A2-2
consisting of
1731
rentable square feet on the
2nd
level
floor of Building No.
A
(the "Building") located at 8160
South Highland Drive, Sandy, Utah 84093- The Project shall
refer to all Buildings and Common Area which are part of the
Willow Creek Plaza development. The Leased Premises consist of
that certain area crosshatched on Exhibit "A" which is attached
hereto and by this reference incorporated herein.
II.

TERM

2.1 Length of Term. The term of this Lease shall be for a
period of thirtv-six T36) months. The term shall commence on
April 1, 1989, (the "Commencement Date") and shall terminate on
March 31, 1992. In the event Landlord agrees to perform work in
the Premises as provided in Schedule f,Bfl attached hereto, the
term of this Lease shall commence two weeks from the date

«,o.«1

21.11 Entire Agreement, Etc. Thi s Lease and the
Exhibits, Riders, and/or Addenda, if any, at tached hereto,
constitute the entire agreement between the Parties. All
Exhibits, Riders, or Addenda mentioned in th is Lease are
incorporated herein by reference. Any guara nty attached hereto
is an integral part of this Lease and consti tutes consideration
given to Landlord to enter into this Lease, Any prior
conversations or writings are merged herein and extinguished. No
subsequent amendment to this Lease shall be binding upon Landlord
or Tenant unless reduced to writing and sign ed. If any provision
contained in a Rider or Addenda is inconsist ent with a provision
in the body of this Lease, the provision con tained in said Rider
or Addenda shall control. The captions and Section numbers
appearing herein are inserted only as a matt er of convenience and
are not intended to define, limit, construe, or describe the
scope or intent of any Section or Paragraph.
21.12 Recourse by Tenant. Anythin g in this Leas£ to
the contrary notwithstanding, Tenant.agrees t hat it shall look
solely to the estate and property of Landlord in the Property,
Buildings and Improvements thereto, subject t o prior rights of
any mortgagee, for the collection of any judg ement (or other
judicial process) requiring the payment of mo ney by Landlord in
the event of any default or breach by Landlor d with respect to
any of the terms, covenants, and conditions o f this Lease to be
observed and/or performed by Landlord, and no other assets of
Landlord shall be subect to levy, execution, or other procedures
for the satisfaction of Tenant's remedies,.
21.13 Choice of Law. This Lease shall be governed by
and construed in accordance with the laws of the State of Utah.
IN WITNESS WHEREOF, the Landlord and Tenant have
executed this Lease on the day first set forth above.
LANDLORD:
VALLEY iANK AND TRUST COMPANY

•fc

Its:

TENANT:

/72fi^W&^4£^

EXECUTIVE OFFICE LEASE AGREEMENT

By this Lease dated this 1st day of - J * ^ ^ ^ ™ * * *
BANK Aib TRUST COMPANY ("Landlord") > 1 g g g i g d - ™ 2 5 S ? Suite
Products , ("Tenant"), the following ^ c r i b e d P ^ s | ^
ill of ?he Willow Creek Plaza Executive Off ices, 8160 Soutn
Highland Drive, Sandy, Utah 84093 (the ^ W f j f M ^ c i n g
offices, for a period of J
^ r m f c j ^ ^ f f i ^ g e sum of
Wftrfftl lr 1989, and terminating P ^ f f " ^ ' 1 J j L W I Q Q
rS7.3?.s.oo^ payable in monthly installments °* TIl^T J ^ day of
Fifty Pilars ajid^gZlfiO. ( S S f c f l a " ^ f J f ° S i ^ l J S ? t e r a y
each month, commencing with the first nonta ot ^ / ^ i v ~ s u i t e .
payable to'Will for*ttanagers.at *1*n * ™ ^ ^ ? 1 > n ^ f ? U I
ion. Sandv. nfeah 84093 all on the following terms.
l
Security Deoosit. Tenant shall, upon and with the
execution g r S f f l S L ? ^ ! * with Landlord ^ e sum o f f i ^
for the performance by Tenant of all of the terms, c o V ^
^
conditions required to be performed by ^ f f ^ ' ^ f ^ r m ^ f
shall be returned to Tenant after the e ^ ^ ° " ? f e f ? 0 Landlord
this Lease and delivery of possession of ^ / F ^ ^ ^ LanaJ if, at such time, Tenant has Performed all of the term?,
covenants and conditions contained in this Lease. * ™ J
time when Tenant is entitled to the return o f i . t * ? - s ^ x S 0 0 s i t
deposit, Landlord shall be entitled to intermingle such d y s i t
with its own funds and to use such sum for such purposes as
Landlord may determine. ..Tenant shall not be entitled to any
interest on the security deposit.
2.
rr~«+<™
services. Landlord shall provide the
following executive suite services to Tenant.
a.
Kifeheji. Kitchen facility including refrigerator,
microwave oven and beverage machineb.
copying. Copy machine. Copies will be billed to
Tenant at a fee as set by Landlord.
c.
r^f(,rpnrP Room. ^ Conference room, use by
reservation with receptionist.
•Except for month 1 (i.e. March, 1989) which rent shall be
§175.00.
.
••Previously received and held by Landlord

terminate this Lease by written notice to Tenant given within
thirty (30) days after the occurrence of such damage or
destruct ion.
15. Condemnation. If any portion of the Premises or any
portion of the building of which the Premises is a part or the
access thereto is condemned, and if the remainder is inadequate, the Landlord shall have the option (to be exercised
within 90 days following written notice of the area to be condemned) to cancel this lease as of the effective date of condemnation. If any characteristics of the Premises are made
less desirable by condemnation, and Landlord elects not to
cancel, then there shall be an equitable adjustment of rent to
reflect such fact foe the balance of the term.
IN WITNESS WHEREOF, the parties hereto have executed this
Lease on the date set forth above.
-LandlordVALLEY BANK AND TRUST COMPANY
WITNESS

,t/^L**>

Its

^Tenant*
WITNESS:

SCM1720M

W^K^

EXECUTIVE OFFICE LEASE AGREEMENT

By this Lease dated this 17th day of
April
1989., VALLEY
-/{
l!
BANK AND TRUST COMPANY ("Landlord") , ^ a s e s to Paul S. Brandt.
("Tenant"), the following described n^dmises: Suite 103 of the
Willow Creek Plaza Executive Officesi?I/8lJ60 South Highland Drive, ~
Sandy, Utah 84093 (the "Premises"^,*-for use as offices, for a
fin
period of 1 year commencing Mayris 1989. and terminating April ^f/^f i<f
•9». 1990. for the sum of Five Thousand Two Hundred Eiahtv Dollars
and no/100 ($5,280.001 payable in monthly installments of Four
Hundred Forty Dollars and no/100 ($440,001 in advance on the
first day of each month, commencing with the first month of the
lease term payable to Millford Managers at 8160 South Highland
Drive. Suite 108, Sandv. Utah 84093 all on the following terms:
1.
Security Deposit. Tenant shall, upon and with the
execution of this Lease, deposit with Landlord the sum of Four
Hundred Forty Dollars and no/100 ($440,001** as security for the
performance by Tenant of all of the terms, covenants, and
conditions required to be performed by it hereunder. Such sum
shall be returned to Tenant after the expiration of the term of
this Lease and delivery of possession of the Premises to Landlord
if, at such time, Tenant has performed all of the terms,
covenants and conditions contained in this Lease. Prior to the
time when Tenant is entitled to the return of the security
deposit, Landlord shall be entitled to intermingle such deposit
with its own funds and to use such sum for such purposes as
Landlord may determine. Tenant shall not be entitled to any
interest on the security deposit.
2.
Executive Services. Landlord shall provide the
following executive suite services to Tenant.
a.
Kitchen. Kitchen facility including refrigerator,
microwave oven and beverage machine.
b.
Copying. Copy machine. Copies will be billed to
Tenant at a fee as set by Landlord.
c.
Conference Room. Conference room use by
reservation with receptionist.

terminate this Lease by written notice to Tenant given within
thirty (30) days after the occurrence of such damage or
destruction.
15. Condemnation. If any portion of the Premises or any
portion of the building of which the Premises is a part or the
access thereto is condemned* and if the remainder is inadequate/ the Landlord shall have the option (to be exercised
within 90 days following written notice of the area to be condemned) to cancel this lease as of the effective date of condemnation* If any characteristics of the Premises are made
less desirable by condemnation, and Landlord elects not to
cancel, then there shall be an equitable adjustment of rent to
reflect such fact for the balance of the term.
IN WITNESS WHEREOF, the parties hereto have executed this
Lease on the date set forth above.
"Landlord"
VALLEY BANK AND TRUST COMPANY
WITNESS:

WITNESSt

SCM1720M

EXECUTIVE OFFICE LEASE AGREEMENT

By this Lease dated this 25th day of
April
1989., VALLEY
BANK AND TRUST COMPANY ("Landlord"), leases to Morson
Publishing, ("Tenant"), the following described premises: Suite
112 of the Willow Creek Plaza Executive Offices, 8160 South
Highland Drive, Sandy, Utah 84093 (the "Premises"), for use as
offices, for a period of 9 months commencing Mav 1, 1989. and
terminating January 31. 1990, for the sura of Three Thousand Two
Hundred Eightv-Five Dollars and no/100 ($3,285.001 payable in
monthly installments of Three Hundred Sixty-Five Dollars and
no/100 f$365.00) in advance on the first day of each month,
commencing with the first month of the lease term payable to
Millford Managers at 8160 South Highland Drive. Suite 108, Sandy,
Utah 84093 all on the following terms:
1.
Security Deposit, Tenant shall, upon and with the
execution of this Lease, deposit with Landlord the sum of Three
Hundred Sixty-Five Dollars and no/100 f$365.00) as security for
the performance by Tenant of all of the terms, covenants, and
conditions required to be performed by it hereunder. Such sum
shall be returned to Tenant after the expiration of the term of
this Lease and delivery of possession of the Premises to Landlord
if, at such time, Tenant has performed all of the terms,
covenants and conditions contained in this Lease. Prior to the
time when Tenant is entitled to the return of the security
deposit, Landlord shall be entitled to intermingle such deposit
with its own funds and to use such sum for such purposes as
Landlord may determine. Tenant shall not be entitled to any
interest on the security deposit.
2.
Executive Services. Landlord shall provide the
following executive suite services to Tenant.
a.
Kitchen. Kitchen facility including refrigerator,
microwave oven and beverage machine.
b.
Copying. Copy machine. Copies will be billed to
Tenant at a fee as set by Landlord.
c.
Conference Room. Conference room use by
reservation with receptionist.

terminate this Lease by written notice to Tenant given within
thirty (30) days after the occurrence of such damage or
destruct ion.
15. Condemnat ion.
If any portion of the Premises or any
portion of the building of which the Premises is a part or the
access thereto is condemned* and if the remainder is inadequate, the Landlord shall have the option (to be exercised
within 90 days following written notice of the area to be condemned) to cancel this lease as of the effective date of condemnation.
If any characteristics of the Premises are made
less desirable by condemnation, and Landlord elects not to
cancel, then there shall be an equitable adjustment of rent to
ceflect such fact for the balance of the term.
IN WITNESS WHEREOF, the parties hereto have executed this
Lease on the date set forth above.
-Landlord"
VALLEY BANK AND TRUST COMPANY
WITNESS:
\

>-^f-4r

7

^Tenant'
WITNESS:

By?
Its

SCM1720M

FtZe$fP&/r

IT

EXECUTIVE OFFICE LEASE AGREEMENT

By this Lease dated this
26th
day of
July
, 1989,
VALLEY BANK AND TRUST COMPANY ("Landlord"), leases to OXFORD
LEARNING SOURCE ("Tenant"), the following described Premises:
Suite No.
106
of the Willow Creek Plaza Executive Offices,
8160 South Highland Drive, Sandy, Utah 84093, (the "Premises"),
for use as offices, for a period of
1 year, and
0
months, commencing August 1
1989, for the sum of Four
thousand five hundred sixty dollars and no/100 ($4,560.00)
payable in monthly installments of Three Hundred Eighty Dollars
and no/100 ($ 380.00 ) in advance on the first day of each
month, commencing with the first month of the lease term payable
to Millford Managers at 8160 South Highland Drive. Suite 108,
Sandy, Utah 84093 all on the following terms:
1.
Security Deposit. Tenant shall, upon and with the
execution of this Lease, deposit with Landlord the sum of
(deposit reguirement waived)
($
) as security for
the performance by Tenant of all of the terms, covenants, and
conditions required to be performed by it hereunder. Such sum
shall be,returned to Tenant after the expiration of the term of
this Lease and delivery of possession of the Premises to landlord
if, at such time, Tenant has performed all of the terms,
covenants and conditions contained in this Lease- Prior to the
time when Tenant is entitled to the return of the security
deposit, Landlord shall be entitled to intermingle such deposit
with its own funds and to use such sum for such purposes as
Landlord may determine. Tenant shall not be entitled to any
interest on the security deposit.
2.
Executive Services. Landlord shall provide the
following executive suite services to Tenant.
a.
Kitchen. Kitchen facility including refrigerator,
microwave oven and beverage machine.
b.
Copying. Copy machine. Copies will be billed to
Tenant at a fee as set by Landlord.
c.
Conference Room. Conference room use by
reservation with receptionist.

terminate this Lease by written notice to Tenant given within
thirty (30) days after the occurrence of such damage or
destruction.
IS. Condemnation. If any portion of the Premises or any
portion of the building of which the Premises is a part or the
access thereto is condemned/ and if the remainder is inadequate/ the Landlord shall have the option (to be exercised
within 90 days following written notice of the area to be condemned) to cancel this lease as of the effective date of condemnation. If any characteristics of the Premises are made
less desirable by condemnation/ and Landlord elects not to
cancel/ then there shall be an equitable adjustment of rent to
reflect such fact for the balance of the term.
IN WITNESS WHEREOF/ the parties hereto have executed this
Lease on the date set forth above.
"Landlord"
VALLEY BANK AND TRUST COMPANY
WITNESS:

BY

&, ;

'Tenant"
WITNESS:

SCM1720M

EXECUTIVE OFFICE LEASE AGREEMENT

By this Lease dated this
7th
day of
August
, 1989,
VALLEY BANK AND TRUST COMPANY ("Landlord"), leases to
'_
La Tech Controls
("Tenant"), the following
described Premises: Suite No, 205
of the Willow Creek Plaza
Executive Offices, 8160 South Highland Drive, Sandy, Utah 84093,
(the "Premises"), for use as offices, for a period of
1
year
(s) and
0
months, commencing
September 1, 1989, and
terminating
August 31, 1990 . for the sum of
Three Thousand
Two Hundred Twenty Dollars
and no/100 (S3,220.001 payable in
monthly installments of *Two Hundred Eighty Dollars and no/100
(S_280,001 in advance on the first day of each month, commencing
with the first month of the lease term payable to Millford
Managers at 8160 South Highland Drive, Suite 108. Sandv. Utah
84093 all on the following terms:
1.
Security Deposit.
Tenant shall, upon and with the
execution of this Lease, deposit with Landlord the sum of Two
Hundred Eighty Dollars and no/100 (S 280,001 as security for the
performance by Tenant of all of the terras, covenants, and
conditions required to be performed by it hereunderSuch sum
shall be returned to Tenant after the expiration of the term of
this Lease and delivery of possession of the Premises to landlord
if, at ,. such time, Tenant has performed all of the terms,
covenants and conditions contained in this Lease. Prior to the
time when Tenant is entitled to the return of the security
deposit, Landlord shall be entitled to intermingle such deposit
with its own funds and to use such sum for such purposes as
Landlord may determine.
Tenant shall not be entitled to any
interest on the security deposit.
2.
Executive Services.
Landlord shall
following executive suite services to Tenant.

provide

the

aKitchen. Kitchen facility including refrigerator,
microwave oven and beverage machine.
b.
Copying- Copy machine. Copies will be billed to
Tenant at a fee as set by Landlord.
c.
Conference
Room.
reservation with receptionist.

Conference

*September, 1989 rent shall be $140.00.
monthly rent payments shall be $280.00
1

room

use

by

The following eleven

condemnation, and Landlord elects not to cancel, then there shall
be equitable adjustment of rent to reflect such fact for the
balance of the terra.
IN WITNESS WHEREOF, the parties hereto have executed this
Lease on the date set forth above.
"Landlord"
VALLEY BANK-&ND TRUST COMPANY

WITNESS:

—
/

'"res"

d /^^y

^vd
&-.
/X^^r
/

"Tenant"
WITNESS:

SCM1720M

7
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LEASE AGREEMENT

WILLOW CREEK PLAZA
THIS LEASE^AGREEMENT (the, "Lease") is made and entered
into as of this
4^
day of jus^cd^_^t
1989., by and between
VALLEY BANK AND TRUST COMPANY (the ^Landlord") , and WESTERN LINE
CONSTRUCTORS CHAPTER, INC. (the "Tenant").
For and in consideration of the rental to be paid by
Tenant and of the covenants and agreements herein set forth to be
kept and performed by tenant, Landlord hereby leases to Tenant
and Tenant hereby leases from Landlord, the Leased Premises or
Premises (as hereafter defined) and certain other areas, rights
and privileges for the term, at the rental and subject to and
upon all of the terms, covenants and agreements hereinafter set
forth.
I.

Premises

1.1 Description of Premises. The Leased Premises or
Premises is described as follows:
(a) That certain floor area called Suite C-2
consisting of
696 rentable square feet on the B Level floor
of Building No.
C
(the "Building") located at 8184 South
Highland Drive, Sandy, Utah 84093. The Project shall refer to
all Buildings and Common Area which are part of the Willow Creek
Plaza development. The Leased Premises consist of that certain
area crosshatched on Exhibit "A" which is attached hereto and by
this reference incorporated herein.
II.

TERM

2.1 Length of Term. The term of this Lease shall be
for a period of sixty months. The term shall commence on ^
October 1
1989 (the "Commencement Date") and shall terminate
on
September 3 0
, 1994. In the event Landlord agrees to
perform work in the Premises as provided in Schedule "B" attached
hereto, the term of this Lease shall commence two weeks from
the date Landlord notifies Tenant that Landlord's work in the
Premises has been completed, or on the day Tenant occupies the

APPENDIX

RULE 56.

Summary Judgment.

(a) For Claimant. A party seeking to recover upon a claim,
counterclaim or cross-claim or to obtain a declaratory judgment
may, at any time after the expiration of 2 0 days from the
commencement of the action or after service of a motion for
summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon
all or any part thereof.
(b) For defendant party. A party against whom a claim,
counterclaim, or cross-claim is asserted or a declaratory
judgment is sought, may, at any time, move with or without
supporting affidavits for a summary judgment in his favor as to
all or any part thereof.
(c) Motion and proceedings thereon. The motion shall be
served at least 10 days before the time fixed for the hearing.
The adverse party prior to the day of hearing may serve opposing
affidavits. The judgment sought shall be rendered forthwith if
the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of law. A
summary judgment, interlocutory in character, may be rendered on
the issue of liability alone although there is a genuine issue as
to the amount of damages.

